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Jones: Sodomy—Crime or Sin?
NO TES
dend sources. This would aid in creating an environment which will
attract the type of industry that will be beneficial to Florida's economy. The following statutory revisions are suggested:
(1) After an evaluation of the policy considerations involved,
the legislature should make it dear whether corporations
are allowed to pay dividends from current annual earnings
when the earnings are insufficient to offset an accumulated
capital deficit.
(2) All doubt as to the availability of the various types of surplus for dividend purposes should be eliminated. Also
some standard for valuation of assets for the purpose of
arriving at surplus should be set out.
(3)Limitations that will protect the interests of corporate
creditors, stockholders, and the investing public should be
placed upon the use of capital surpluses for dividend purposes.
(4) Limitations adequately protecting creditors and preferred
shareholders should be placed upon the statutory method
of reducing capital.
RIcHARD V.

NEILL

WALTER J. SmrIH

SODOMY - CRIME OR SIN?

From the seed of Old Testament admonitions has grown the
tanglewood tree of present-day sodomy laws. "Thou shalt not lie with
mankind as with womankind: It is abomination. Neither shalt thou
1
lie with any beast to defile thyself therewith: . . .it is confusion."

In general, Mosaic law provided for only thirty-six capital offenses,
eighteen of which dealt with illegal sexual relations. Three of these
eighteen were concerned with unnatural sex relations. These unnatural acts were defined as pederasty between men and bestiality
between a man or a woman and an animal. The ultimate penalty of
stoning was provided for violators of these three laws of morality.2
v. United States, 116 F. Supp. 524 (E.D. Wis. 1953).
'Leviticus XVIII, 22-23. See also id. XX, 13, 15-16.
2See 1 CHAND xR, TRIAL OF JEsus 92 (1956).
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It is to be noted that the capital penalty did not attach to sexual relations between two women, which was considered only "an unseemly,
immoral act; to be punished by flagellation, and the participants to
3
be excluded from the company of decent women."
The codes of Babylonia and Egypt made reference to certain forbidden sexual acts, particularly homosexual conduct. 4 In Egypt, however, homosexuality seems to have been regarded as quite normal,
and anal-genital sexual activity was attributed to the gods Horus and
Set. 5 Deviant sexual conduct was tolerated in varying extents by the
Greek and Roman codes, but the Lex Julia de Adulteris of the late
Roman Empire provided for confiscation of half the goods of an
upper-class homosexual offender and banishment of a lower-class
offender.6

During the early Middle Ages sodomy was controlled in England
by the ecclesiastical courts; and, at least during the ascendancy of the
Roman Catholic Church, it was punished by censure only.- The
later Middle Ages brought a punishment of burning for sodomy
offenders, but this was inflicted only when they were turned over to
the crown." Since sodomy was a common vice,9 the church was quite
reluctant to release the offenders to the control of the secular authorities. This is aptly illustrated by the wording of the statute 25 Henry
VIII, ch. 6 (1533), "forasmuch as there is not yet sufficient and condign punishment appointed and limited by the due course of law of
this relm ... ."1o This statute usurped the ecclesiastical courts' jurisdiction over sodomy and placed it in the hands of the crown, and
made buggery with mankind or beast a felony carrying a penalty of
death. Buggery was defined as either per anum copulation between
humans or genital copulation with animals. This definition did not
include oral copulation of any kind. Why this conduct was overlooked
is not clear; the theory advanced that it was not known in sixteenth
century England is not borne out by historical records."
3Bowman and Engle, A Psychiatric Evaluation of Laws of Homosexuality, 29
TEMP. L.Q. 273, 276 (1956).

4Ibid.
5

ELLIS, PSYCHOLOGY OF SEX 162 (1955).

63 BURDICK, CRIMES

§876 (1946).

71 BISHOP, CRIMINAL LAW §503 (8th ed. 1892).
82 POLLACK and MAITLAND, HISTORY OF ENGLISH LAW 556 (1905).

91bid.
sold. at 557, n.1.
"1PLOSCOWE, SEX AND THE LAW

198 (1951).
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Sodomy laws were inherited from English common and statutory
law by the American colonies. 12 At first there was some doubt as
to whether this offense was a felony or a misdemeanor, 3 but it soon
came to be considered so repulsive that the acquisition of property
under threat of accusation of sodomy constituted robbery.14
The Florida sodomy statute, "Whoever commits the abominable
and detestable crime against nature, either with mankind or with
beast, shall be punished by imprisonment in the state prison not exceeding twenty years,"'15 is typical of present-day sodomy laws. It
provides for the punishment of a crime but fails to define what type
of conduct constitutes the crime. As a general rule, the common law
definition is accepted when a statute does not define the forbidden
conduct. However, at common law only anal-genital copulation was
a crime,16 whereas the Florida Supreme Court has interpreted the
statute to include also oral-genital copulation."
The Florida Supreme Court has shown a reluctance to discuss
the crime except in extremely general and highly moralistic terms.
A clear reflection of this attitude is found in the words of Justice
Ellis in Ephraimv. State: s
"A discussion of the loathsome, revolting crime would be of no
edification to the people, nor interest to the members of the
bar. The creatures who are guilty are entitled to a consideration of their case because they are called human beings and
are entitled to the protection of the laws."
Since the Court has complained of difficulty in determining precisely what acts constitute the crime, 19 it is submitted that a discussion of the facts of a case is necessary and that it would serve the
useful purpose of helping to clear up the confusion surrounding the
interpretation of this statute. The Court may not want to soil the
pages of its reports, but the ambiguity of the statute necessitates a
12Bowman and Engle, supra note 3, at 278.
131 BISHOP, CRIMINAL LAW 369-70
143 BuRDicK, CimwEs §876 (1946).

(9th ed. 1923).

15FLA. STAT. §800.01 (1957).
163 BuRXicK, CRIMES §877 (1946).

"7E.g., Lason v. State, 152 Fla. 440, 12 So.2d 305 (1943); Jackson v. State, 84 Fla.
646, 94 So. 505 (1922); Ephraim v. State, 82 Fla. 93, 89 So. 344 (1921).
1882 Fla. 93, 95, 89 So. 344, 345 (1921).
'OFine v. State, 153 Fla. 297, 14 So.2d 408 (1943).
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concise statement of specifically what acts constitute the crime, who
can commit it, and exactly how it can be committed. The general
statement of copulation per os or per anum is not sufficient to fulfill these requirements of clarity.
PROVISIONS IN OTHER STATES

The states vary considerably in their treatment of sodomy. Of
the fourteen states surveyed in detail,2 0 only New York seems to provide an accurate definition of what constitutes the crime. 21 The
statutes of Illinois, 22 Mississippi, 23 New Jersey,2 4 and Ohio2-5 have been
interpreted to exclude oral-vaginal copulation, since it does not involve penetration of an opening of the body by the male organ. The
sodomy statute in Wisconsin 26 was worded so that the male sex organ
had to be involved for the crime to be committed. This was changed
by the 1955 Wisconsin Legislature apparantly to include oral-vaginal
copulation within the purview of the crime,27 but as yet the statute
has not been construed. An interesting judicial interpretation of a
sodomy statute is found in Georgia, where penile-oral copulation between two men 2 8 and between a man and a woman 29 is prohibited;
but oral copulation between two women is not considered criminal
because of the lack of penetration of the sexual organ into an opening
of the body. 30 Under this interpretation, a wife acting with her hus2

OCAL. PEN. CODE §286; GA. CODE ANN. §26-5901

(1958); ILL.

ANN.

STAT.

ch. 38,

§141 (Smith-Hurd 1958); KAN. GEN. STAT. ANN. §21-907 (1949); Ky. REV. STAT.
ANN. §436.050 (1955); ME. REV. STAT. ANN. ch. 134, §3 (1954); MD. ANN. CODE
art. 27, §553 (1957); MIss. CODE ANN. §2413 (1956); NEv. REV. STAT. §201.190
(1957); N.Y. PEN. LAW §690; OHIO REV. CODE ANN. §2905.44 (Page 1957); ORE.
REV. STAT. §167.040 (1958); S.C. CODE §16-412 (1952); WIS. STAT. ANN. §944.17

(1958).
21N.Y. PEN. LAW §690.
22People v. Smith, 258 111. 502, 101 N.E. 957 (1913).
23

State v. Hill, 179 Miss. 732, 176 So. 719 (1937).
State v. Morrison, 25 N.J. Super. 534, 96 A.2d 723 (County Ct. 1953).
25
State v. Forquer, 74 Ohio App. 293, 58 N.E.2d 696 (1944); Johnston v. Johnston, 76 Ohio L. Abs. 29, 143 N.E.2d 498 (Ct. App. 1957); State v. Tarrant, 83 Ohio
App. 199, 80 N.E.2d 509 (1948) (dictum).
26WIs. STAT. §351.40 (1951); Garrad v. State, 194 Wis. 391, 216 N.W. 496 (1927).
24

STAT. ANN. §944.17 (1958).
28Jones v. State, 17 Ga. App. 825, 88 S.E. 712 (1916).
27WIs.

29

Comer v. State, 21 Ga. App. 306, 94 S.E. 314 (1917).
30Thompson v. Aldredge, 187 Ga. 467, 200 S.E. 799 (1939).
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band would violate the statute, but two women would escape punishment.
The Oregon statute refers to sustaining or permitting osculatory
relations with the private parts of any person,31 in addition to sodomy.
California 2 and Maryland 3l have additional statutes covering acts of
sexual perversity. According to Professor Kinsey,3 4 the states of Kentucky and South Carolina have, by judicial interpretation, excluded
oral-genital copulation by married couples from the coverage of the
sodomy statute. Penalties under these various statutes range from a
fine 5 to life imprisonment.3 6
INDICATED NEEDS FOR CHANGES

Among the most pressing reasons for a change in present sodomy
laws is the unenforceability of the existing ones because of the great
disparity between the letter of the law and the practices of present37
day society.
A comparison of the number of cases in which there have been
convictions for sodomy with Kinsey's estimates of the percentages of
American males and females who engage in violation of these laws
leads to the conclusion that they are unenforceable. The last case
to reach the Florida Supreme Court for a violation of the Florida
sodomy statute was in 1943,38 yet Kinsey says that nearly 20% of
American females and 50% of American males have engaged in a
homosexual act at least once in their lives.a 9 It is to be noted that
these percentages do not include heterosexual violations. Studies indicate that only approximately 0.12% of the male violators of sex laws,
both heterosexual and homosexual, are ever charged, and a much
smaller proportion convicted. 40 This unenforceability of present laws
31ORE. REv. STAT. §167.040 (1958).
32CAL. PEN. CODE §288 (a).

331D. ANN. CODE art. 27, §554 (1957).
34

KINsEY, SEXUAL BEHAVIOR IN THE HUMAN FEMALE 371, n.19 (1952).

3GE.g., MD. ANN. CODE art. 27, §554 (1957).
36NEv. REV. STAT. §201.190 (1957).
37
Bowman and Engle, supra note 3, at 307.
-sLason v. State, 152 Fla. 440, 12 So.2d 305 (1943). To some extent this paucity
of reported cases is no doubt due to the reluctance on the part of those convicted
of an offense regarded with such great opprobrium to subject themselves to the
publicity of an appeal.
9
KIrNsEY, op. cit. supra note 34, at 474-75.
40
Bowman and Engle, supra note 3, at 307.
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is well summed up in a 1948 study of the original Kinsey Report,
4
which states: 1
"[Slex laws are so far at variance with general sex practice that
they could not conceivably be rigorously enforced . . . . The
over-all conclusion is that a large majority of the male population engages in some form of forbidden act and that if the
existing laws were to be rigorously carried out, we would almost all of us be in jail, guarded presumably by females and
eunuchs."
The variation between current practices and the letter of the
law is emphasized by a reading of a modern marriage manual. These
books, many sponsored by social and religious organizations, often
suggest oral-genital contact or similar acts as a desirable part of precoital stimulation. 4 2 Though this may lead to a well-adjusted marital
sex life, it is a felony in most states.
This conflict is attributable in part to the belief that the criminal
law should furnish an ideal standard for society43 and condemn acts
in which it is considered undesirable for society to engage. It is submitted that though sodomy may merit popular condemnation, and
though perhaps society should be provided with an ideal standard,
there is serious question whether the criminal law is the appropriate
place for this expression of ideals.
The second compelling reason for changing existing laws is the
fact that the laws are susceptible of being used as instruments of
blackmail and duress. Cases have been reported in which blackmailers have preyed upon their victims for returns as high as
$85,000. 44 This argument for change is greatly weakened by the fact
that present social attitudes make the threat of exposure almost as
lucrative a subject for extortion as the threat of possible prosecution,4 5
but statutory revision would at least withdraw the state from partnership in blackmail.
A stronger case for change can be made because present laws can
become instruments of duress. This most frequently occurs in divorce
proceedings in which threats of using sodomy as a ground for divorce
4lBook Review, 23 N.Y.U.L. REV. 540, 541 (1948).
4
2Bowman and Engle, supra note 3, at 297-99.
43Book Review, 17 U. Cm. L. REV. 178, n.76 (1949).
44PLOSCOWE, SEX AND THE LAw 209 (1951).
4SBook Review, 96 U. PA. L. REV. 914, 916, n.4 (1948).
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are employed as means to larger, or smaller, alimony settlements.
These threats can also be used to bring about an out-of-court promise
of certain benefits in addition to those awarded by the court when
one party desires to avoid having character-damaging facts brought
out on trial.
Court opinions regard a spouse's desire or demand for the use of
the oral technique of sexual satisfaction as "mental cruelty" or "personal indignities" which are considered solid grounds for divorce.46
PRESENT AND PROPOSED CHANGES

The only recent change in laws on this subject has taken place in
New York. There the sodomy statute prohibited carnal knowledge
in any manner of any animal or bird and carnal knowledge of any
person, regardless of sex, with or by the mouth or by the anus.47 A
person who voluntarily submitted to the act was also guilty. The
1950 session of the New York Legislature revised the code section to
provide for three degrees of the crime. 48 Sodomy in the first degree
is defined as carnal knowledge per os or per anum against the will
and without the consent of the victim, or through the use of force or
duress, or under conditions rendering the victim unable to consent.
Sodomy in the second degree is such carnal knowledge by a person
twenty-one years of age or older with a person less than eighteen, in a
situation not amounting to sodomy in the first degree. All other carnal
knowledge per os or per anum is made a misdemeanor.
Among provisions worth noting is the fact that lack of consent is
made an element of the offense. In the old statute, and in a majority of the states, consent or lack of consent is immaterial. 49 Also
important is the classification of the crime into degrees, so that in
certain situations the offender will be guilty of only a misdemeanor.
In comparison to other statutes, this is a masterpiece of legal
draftsmanship; the elements of the crime and the manner of committing it are clearly set out. Florida refers only to the "abominable
46Johnston v. Johnston, 76 Ohio L. Abs. 29, 143 N.E.2d 498 (Ct. App. 1957);
Glick v. Glick, 170 Pa. Super. 142, 84 A.2d 248 (1951); Kranch v. Kranch, 170
Pa. Super, 169, 84 A.2d 230 (1951).
47N.Y. PEN. LAw §690 (1955).
4N.Y. PEN. LAW §690 (1957).
49E.g., People v. Elder, 382 Ill. 388, 47 N.E.2d 694 (1943); State v. Langelier, 136
Me. 320, 8 A.2d 897 (1939); Taylor v. State, 214 Md. 156, 133 A.2d 414 (1957);
State v. Villinger, 237 S.W.2d 132 (Mo. 1951).
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and detestable crime against nature," and apparently assumes that
everyone knows what that is. Judging from the disagreement that
exists from state to state concerning the definition of this phrase, the
assumption seems unwarranted.
New York stands alone as having made any real changes in existing
law, but there are indications of at least a hope for some change both
in the United States and England.
In England the Wolfenden Committee, under the auspices of the
Home Office of the Government, by a vote of twelve to one, recommended that homosexual behavior between consenting adults in
private be no longer considered criminal, that questions relating to
"consent" and "in private" be decided by the same criteria that
apply in the case of heterosexual acts between consenting adults, and
that the age of adulthood for the purposes of the proposed changes
be fixed at twenty-one years. It was also recommended that those acts
remaining criminal be reclassified as misdemeanors. s°
Deviant heterosexual activity between consenting adults is not
specifically mentioned in the committee's report, but presumably the
recommendations concerning homosexual behavior can be taken to
apply equally to heterosexual activities. It is difficult to conceive of
a change in the law freeing homosexuals from threat of prosecution
and yet holding heterosexual violators subject to prosecution. If,
however, the above presumption does not prove correct, heterosexual
conduct will probably be covered under the recommendation reducing the criminal acts to misdemeanors. Overall, the report seems
to take a realistic view of the position of the criminal law in the
regulation of public morals.
The ray of hope for a possible change in American sodomy laws
is found in section 207.5, Tentative Draft 4, of the Model Penal Code.
Part (1) provides that a person who compels another to submit
to an act of deviant sexual intercourse by force, duress, or fear commits
a felony of the second degree. The same is true, regardless of force,
if the victim is eighteen years old or younger. Part (2) provides that
in cases not within Part (1), if the actor compels the victim to submit
by intimidation, or the victim is rendered incapable of resisting, or
is unaware of the nature of the act, it is a felony in the third degree.
This section also states that if the victim is eighteen or younger and
50CRIM. L. REv. 665-66 (Eng. 1957). The Committee's report was considered by
Parliament on November 26, 1958, but no further action was taken. See CRIM.
L. REv. 38 (Eng. 1959).
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the actor is at least five years his or her senior, a felony of the third
degree is committed. However, under this provision, the actor has
a defense if he can establish that the youthful victim has previously
engaged in promiscuous deviant activity.
The code also provides that any person who, in a public place,
solicits another to an act of deviant sexual intercourse commits a
misdemeanor. It was felt that the addition of this section would aid
in gaining adoption by the states. 51
Part (6) defines sexual intercourse as "Penetration of the male
sex organ into any opening of the body of a human being or animal,
and any sexual penetration of the vulva or anus of a female by
...
another female or by an animal." Under this definition, oral-vaginal
copulation of a man with a woman apparently is not considered
criminal.
The over-all wording of the statute indicates that deviant acts
between consenting adults in private are not considered criminal.
This opinion is substantiated by the comments of the advisory com52
mittee that drafted the section:
"Our proposal to exclude from the criminal law all sexual
practices not involving force, adult corruption of minors, or
public offense is based on the following grounds. No harm to
the secular interests of the community is involved in a typical
sex practice in private between consenting adult partners.
This area of private morals is the distinctive concern of spiritual authorities."
These provisions provide a readily enforceable sodomy law. They
clearly define the acts that would constitute the crime, and actions
which do not represent a clear threat to other members of society are
not forbidden.
CONCLUSIONS AND RECOMMENDATIONS

Contrasting the apparent widespread existence of deviant activity
shown by Kinsey and others with the meager number of cases brought
into the courts indicates that legal prohibitions are not preventing
anyone, particularly homosexuals, from living according to the dictates
1MODEL PENAL CODE §207.5 (Tent. Draft No. 4, 1955), at 276.
521d. at 277.
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of his desires. The so-called sexual deviates cannot be punished
by existing law. Since the presence of these laws on the books is not
serving the "ideal purpose" referred to earlier, it is recommended
that legal prohibitions against private, adult sexual behavior be eliminated. With specific regard to homosexuals, eliminating these prohibitions would not imply social approval. It would merely be the
admission of a reality: homosexuals cannot be changed by legislation.
Changes in their patterns of behavior can be brought about only by
influences more personal than the mailed fist of the law. In the
heterosexual area, disregard of the law is at least as widespread as
among homosexuals.53 This disregard is in large part due to the
ignorance of the lay public (and possibly some attorneys) of the fact
that certain forms of sexual expression are criminal. Judge Learned
Hand has said that "criminal law which is unenforced is worse than
no law at all .... [S]odomy is 'a matter of morals,'

...

not something

5' 4
for which people should be put in prison."
In answer to those who feel that the adoption of any of the
recommendations here set forth would place a sex fiend behind every
tree and bush, it is submitted that none of these recommended
changes are directed toward the laws concerning children and minors,
or toward situations involving the use of force. These laws, their
punishments, and their enforcement would remain the same.
Eventually the changes discussed will find their way into the
written law. As Professor Kinsey has said: 55

"Somewhere, in an age which calls itself scientific and
Christian, we should be able to discover more intelligent ways
of protecting social interests without doing such irreparable
damage to so many individuals and to the total social organization to which they belong."
RICHARD

T.

JONES

op. cit. supra note 34, at 470-75.
54A.L.I. PROCEEDINGS 129 (May 19, 1955), as quoted in Bowman and Engle,
supra note 3, at 318.
55KINSEY, op. cit. supra note 34, at 21.
53KINSEY,
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